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INTRODUCTION

HE WORLD of general aviation finds itself at a crucial point
as it enters the new millennium. Will general aviation experience a rebirth through continued growth and increased popularity? Or will current trends and new problems combine to
reduce interest and doom this class of aviation to extinction?
This comment takes an in-depth look at the factors and issues
that will weigh heavily on the answers to these and other questions concerning the future of general aviation.
There are diverse opinions regarding the fate of general aviation in the coming years. These opinions vary widely, but they
all seem to fall toward either end of a definite continuum. At
one end of the continuum are opinions of great optimism.
These feelings are spurred by the hope that new safety developments, increased convenience, and decreased costs will make
general aviation more attractive to individuals and businesses.
Many individuals with this viewpoint remember the glory days of
general aviation in the 1970s when private pilot numbers and
small aircraft production were at their peaks. NASA research
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programs directed specifically at general aviation, reduced liability for aircraft manufacturers, and a new focus on aviation infrastructure development are among the factors that serve as the
bases for these optimistic feelings.
At the opposite end of the continuum are feelings that general aviation is on the verge of extinction due to factors such as
the ever-increasing flow of large commercial air traffic; public
perception about the safety of small planes; and the seemingly
insurmountable costs of purchasing, owning, and insuring a
small private airplane. The trend since the mid-1980s has been
for general aviation facilities to be pushed away from major airports both voluntarily, because of the traffic, and involuntarily,
through regulations.' Many private pilots in urban areas have
been forced to seek refuge at outlying reliever airports, which
are away from the direct flow of the major airlines, but are often
a longer drive from the downtown commercial centers. Thus,
the convenience and accessibility of owning a small business aircraft has been eroded in many areas. Adding to the fears of
some private pilots are general public perception problems concerning safety issues. Incidents such as the crash ofJohn F. KennedyJr.'s small airplane spawned many of these worries.
While general aviation has experienced few major regulatory
changes over the last thirty years, it is very unlikely that this
trend will continue. Substantial changes in the industry will occur over the next few decades-for better or for worse.
Whether the final verdict for general aviation is rebirth or extinction depends largely on the policy decisions made by Congress and the regulations imposed by the FAA in the near
future. The convergence of several key issues make all governmental aviation-related decisions especially relevant today.
Some of these issues, if unaddressed or mishandled, have such a
large potential to impact general aviation that they could realistically wreak havoc on the industry. Thus, it is important for
proponents to stay attuned to these issues and to attempt to inform Congress, the FAA, and other regulatory bodies of the possible consequences of all actions or inactions. This comment
attempts to shed light on the issues that legislative and administrative bodies should consider while making decisions that will
either directly or indirectly affect the aviation industry.
I See, e.g., Jack Elliott, Jersey Works to Preserve What's Left of Endangered Species: The
Airport, STAR-LEDGER (NEWARK, N.J.), Sept. 5, 1999, at 39, available in 1999 WL
24197064.
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II.

HISTORY AND BACKGROUND OF
GENERAL AVIATION

General Aviation encompasses all aircraft excluding commercial air carriers and military aircraft. Chapter 14 of the United
States Code of Federal Regulations governs this segment of the
nation's air transportation system. 2 Within Chapter 14 are the
Federal Aviation Regulations (FARs). In 1999, there were approximately 200,026 total non-military aircraft registered in the
United States. Of those aircraft, 192,410 (96.2 %) were general
aviation aircraft, and only 7,616 (3.8 %) were operated by the
nation's commercial air carriers. 4 However, activity estimates indicate that general aviation operations carry only 98.6 million
passengers annually, compared with over five times as many passengers for commercial air carriers (598.9 million) .5 These statistics show that the two major aviation industry segments,
general aviation and commercial aviation, have political clout
for differing reasons. The general aviation lobby can point to
the overwhelming number of general aviation aircraft compared
with the number of commercial aircraft. Conversely, the commercial aviation lobby can point to the overwhelming number
of people who use the aviation infrastructure as passengers on
large airliners. This wide separation in numbers has traditionally led to conflicting viewpoints between the two segments on
many issues, including access to money from federally funded
aviation grant programs.6
A.

EVOLUTION OF THE AVIATION REGULATORY FRAMEWORK-

Over the years, the United States government developed a
body of aviation law and regulations. The first federal governmental control over aviation came in the form of a rider to the
Naval Appropriations Act that established the National "Advisory Committee for Aeronautics ('NACA')" in 1915, just after
the outbreak of World War I. This act was followed by the Air
See 14 C.F.R. §§ 1-198 (1998).
3 See AOPA, Active Civil Aircraft (last modified May 10, 1999) <http://www.
aopa.org/whatsnew/stats/fctcrd02.html>.
4 See id.
5 See id.
6 See Debra K Rubin & William J. Angelo, Small Airports Want More than Just
Crumbs: Second-Tier Sites Wooing New Business with More Cash from Feds and Investors,
ENGINEERING NEws-REc., Sept. 20, 1999, at 32, available in 1999 WL 8232755.
7 Richard H. Jack, Ultralight Aircraft: A Need for Better Regulation than 14
C.FR.§ 103, 51 J. AIR L. & COM. 415, 424-425 (1986).
2
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Commerce Act of 1926 and the Federal Aviation Act of 1958,
which created the Federal Aviation Administration.8 The FAA
continues to be the major regulatory body with respect to aviation in the United States.
B.

THE GOLDEN AGE OF GENERAL AVIATION

General Aviation experienced robust growth in the period following World War II. This was partly due to the fact that many
of the pilots who had flown in the military wanted to continue to
fly after being discharged. Additionally, the public relished the
idea of flying around the country for vacations and other leisure
activities. Flying provided freedom that was previously unknown
to most Americans. Several private companies began to manufacture small aircraft, and the 1960s and 1970s saw production
from companies such as Beech, Cessna, Piper, and Mooney that
was enormous even by today's standards. This period could be
described as the golden age of general aviation.
C.

GENERAL AVIATION'S DECLINE IN POPULARITY

Many things began to change in the mid-1980s, and the general aviation industry began to suffer troubled times, which are
still being felt today. Reasons for the decline of general aviation
included the exorbitant cost associated with owning and operating a small aircraft. The estimated average per-unit cost of a
new piston aircraft today is over $200,000. 9 The average cost of
a new turboprop is over $3,000,000, and the average cost for a
new turbojet is well over $10,000,000.10 Few individuals can afford to purchase a new small aircraft for leisure use. Also, the
high price tag makes the purchase of a small business aircraft by
small to medium-size companies and corporations much less attractive. In fact, the prices for new aircraft became so high that
the manufacturers found themselves priced out of the market by
the late 1980s. There was very little demand for new aircraft at
such prices. From 1978 to 1994, the unit aircraft sales dropped
95% and the dollar volume declined 90%. 11 In the late 1970s,
approximately 17,000 small airplanes were being produced in
See id. at 426-32.
9 See AOPA, Estimated Average Per-Unit Cost of New Aircraft (last modified May 10,
8

1999) <http://www.aopa.org/whatsnew/stats/fctcrd04.html>.
10 See id.

11 See J. Anthony Salmon, Aviation Products Liability as the Cause of the Decline in
Small Aircraft Mfg: An Examination of Possible Solutions, 19 AM. J. TRLAL ADvoc. 171,
181 (1995) (quoting Thomas G. Donlan, Editorial Commentary: Fatlingfrom the
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the United States each year. 12 By the mid-1990s, that number
was down to a little more than 1,000 a year.13 All small aircraft
manufacturers suffered, and legendary aircraft makers such as
Cessna and Piper either totally ceased production of single engine airplanes or filed for bankruptcy. Certainly many factors
contributed to this serious decline in the industry. One possibility is that aircraft manufacturers simply produced too many airplanes, which saturated the limited market.
But many people within the industry blame strict product liability for the major downturn. Because of product liability actions, the costs for the industry's liability insurance skyrocketed.
These higher costs had to be factored into the cost of production, so the price tag for most small aircraft spiraled upward with
attempts to pass the insurable cost on to the consumer. The
aircraft manufacturers reasonably felt they had to charge significantly more for each unit if they were going to be strictly liable
for the entire life span of the airplane, which they expected to
be in excess of 30 or 40 years for many models. This pushed the
already high price for the airplanes well out of reach for most
consumers.
The depressed economy and inflation that plagued much of
the 1980s and the early 1990s also played a role in the reduced
demand for small airplanes. Many aspiring pilots found the
costs of airplane ownership simply too high. Aircraft owners can
still expect to spend a significant amount of money to maintain
the aircraft, which may require a complete engine overhaul for
every 2000 hours flown, money for hangar or tie-down space,
and money for fuel, as well as a hefty sum for their own liability
and compensatory insurance coverage. These expenses can add
up very quickly and many of them continue to be incurred by
aircraft owners long after the aircraft has been paid off.
The prohibitive costs of purchasing a new airplane have led
many pilots to purchase used aircraft. Thus, the skies are filled
with a substantial number of aging general aviation aircraft, a
large portion of which were manufactured as long ago as the
1950s and 1960s. This typically is not a safety problem for an
Sky-Unlimited Liability Claims Destroy an American Industry, BARRON'S, Feb. 21,
1994, at 10).
12 SeeJason Hall, A Charlotte County Company is Attempting to Change the Way You
Think About Transportation:Mod-Works is Hoping That Both its Customers and its Revolutionary Ideas Are on the Verge of. . . Getting Off the Ground, SARASOTA HERALDTRIBUNE, July 26, 1999, at 10, available in 1999 WL 1989108.
13 See id.
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aircraft that has been well maintained because the FAA requires
that private planes have their engines overhauled and have regular inspections at certain regular flight hour intervals and on
certain dates. 4 Most pilots also perform pre-flight inspections
of their airplanes prior to each flight to search for any visible
structural damage that may have occurred since the previous
flight. However, as decades are added to the age of an aircraft,
some wear and tear incident to normal usage is inevitable.
The fact that general aviation aircraft usually last for a long
period of time contributes to the lagging demand for new aircraft in more ways than one. First, it is obvious that many pilots
want to purchase older aircraft because they cost only a fraction
of what new models cost. "The fundamental problem [is] that
piston aircraft on the average are used about 155 hours a
"The airframes may have and [sic] effective life of 9,000
year."
to 10,000 hours or much more if they are maintained properly."1 6 Pilots do not view used aircraft in the same light that an
automobile buyer would view a used car. Many of the older
models look very similar to newer models in appearance, and
the cost of a new paint job and new seat covers for a used airplane pales in comparison to the cost of a new aircraft. In fact,
most of the innovations in small piston engine aircraft have
been in avionics, and an aircraft owner can simply purchase new
avionics and put them in an older airframe. 1 7 A second incentive for pilots to purchase used aircraft is the fact that they can
get more horsepower and speed for their money-and performance is a key consideration for many pilots. One would usually
find that the typical conversation in a pilot's lounge centers on
stories of how fast each plane can make it from point A to point
B or how many horsepower certain airplanes have, not who has
the newest airplane. Third, the presence of so many older aircraft still in the skies works against aircraft manufacturers by
compounding the insurance costs they must pay in a given year.
Small aircraft manufacturers typically have not made any profit
on these older aircraft since the original sale. Throughout the
1980s and early 1990s, however, manufacturers were forced to
See 14 C.F.R. § 23 (1995).
Review of Revisions in Small Aircraft Liability Laws: HearingBefore the Senate Subcomm. on Consumer Affairs, Foreign Commerce and Tourism of the Senate Comm. on Commerce, Science and Transp. (1997) (statement of Robert B. Creamer, Citizen
Action), available in 1997 WL 138574.
14
15

16

Id.

17

See id.
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deal with the financial burdens associated with strict liability for
the performance of these older airplanes. Consequently, aircraft companies face the daunting task of using ever-shrinking
profits to meet the ever-increasing costs of liability suits. No
matter how many advances the manufacturers make in safety
and technology for the newer models, they are still held liable
for the planes they made prior to such developments. Whether
the manufacturer chooses to purchase insurance to guard
against this type of risk or instead chooses to self-insure the
models that were produced many years ago, the costs are significant either way.
Because strict liability laws held the aircraft companies potentially liable for accidents and failures years after the airplanes
were produced, many investors chose not to invest money in
general aviation airplane companies because of the risk of a big
loss."8 The resulting lack of capital also became a contributing
factor to the problematic times in general aviation. The unwillingness to invest in the industry led to a slowdown in research
and development, which in turn led to fewer advances being
made in small aircraft. When innovations began to wane in an
industry traditionally built on technology, interest in purchasing
new planes fell off even more.19 The same technology was available for less money in a used aircraft. At that point, many of the
incentives for buying a newer model were removed.
Social changes in the population at large also played a role in
the diminished demand for new general aviation aircraft. It
takes a great deal of time and energy to obtain a private pilot's
license and to maintain a high level of flying proficiency. Although the process of attaining a private pilot's license is a very
rewarding and fulfilling experience, the simple fact is that many
Americans do not have enough time to do this. In our fastpaced society, an individual must be both financially capable
and intent on finding enough time to learn to fly. It seems that
this became a much rarer combination since the 1980s than it
had been in the past. The Aircraft Owners and Pilots Association (AOPA) states that there were 699,653 total pilot certificates held in 1987.21 Instead of growing, that number fell to
682,959 five years later in 1992, and further declined to 616,342
18 See Hall, supra note 12.
19 See id.

See AOPA, The Past-1987 and 1992 vs. 1997 (last modified May 11, 1999)
<http://www.aopa.org/whatsnew/stats/fctcrdl3.html>.
20
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in 1997.21 This represents an 11.9% decrease in the total number of pilots over a period of ten years. Perhaps more telling are
FAA statistics showing that the total number of private pilot licenses peaked in 1980, at 357,479, and had fallen to 247,226 by
1998.22 Although we will probably never be certain of what
caused the interest in general aviation to steadily shrink, it is
likely that many of the factors mentioned above likely played
some role.
D.

RECENT DEVELOPMENTS: NEW SIGNS OF PROSPERITY

Despite being brought to their knees by the convergence of
all the above-mentioned factors during the 1980s and early
1990s, there is hope that a new era is dawning for general aviation aircraft manufacturers as well as general aviation enthusiasts. The industry has experienced a significant turnaround in
many aspects since the mid-1990s. Various signs of prosperity
have created a feeling of optimism for many groups associated
with the industry. Many directly attribute this significant turnaround to the passage of the General Aviation Revitalization Act
of 1994 (GARA) .23 This law basically created a uniform national
eighteen-year statute of repose limiting the liability of airplane
and component parts manufacturers after their products have
been in service for a number of years. The Act "accommodates
the need to revitalize our general aviation industry, while preserving the legal rights of passengers and pilots." 24 Other factors also contributed to the significant trend reversal. The
following paragraphs discuss a few of the statistics that best exhibit the renewed interest and economic growth general aviation experienced in the late 1990s.
1.

The Statistics

Many of the declining trends of the 1980s and early 1990s are
showing signs of significant reversal. The General Aviation Manufacturers Association (GAMA) reported 1998 as "a recordbreaking year for general aviation. '25 "The industry enjoyed the
21 See id.
22 See Dan Hartzell, Hobby Aviation Takes Off in Area: Valley's Recreational Fliers
Unlikely to be Deterred by Kennedy Crash, ALLENTOWN MORNING CALL, July 25, 1999,

at Al, available in 1999 WL 20687506.
23 See 49 U.S.C. § 40101 note (West 1999).
24 Statement by President William J. Clinton Upon Signing S. 1458, 30 WEEKLY
Comp. PREs. Doc. 1678 (Aug. 17, 1994), reprinted in 1994 U.S.C.C.A.N. 1654.
25 Hartzell, supra note 22.
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highest sales in its history at $5.9 billion, by selling 2,220 planes,
the most in 15 years and a 41 percent increase over 1997."26
The number of general aviation airplanes being built in the
United States more than doubled from 1994 to 1999, and the
number of new pilots in the nation, a key statistic, finally rose in
1998, ending a 30-year decline.2 7 The total number of pilot licenses in the country rose in 1998 to 618,298, the first increase
in a decade. 2 Additionally, the total number of hours flown by
private pilots is also on the rise.2 9 Approximately 26,000 people
were issued private pilot licenses in 1998, compared with 21,500
in 1997.30
As stated above, the booming U.S. economy has fueled the
increased popularity of pleasure flying. Even with the reduced
liability costs associated with producing aircraft, new general aviation aircraft are still pricey. In 1999, for example, "a new single-engine, four-passenger Piper Archer started at $169,000,
with a list of optional equipment that could cause the price to
take off quickly from there."31 The older used airplanes have
also retained their value, with many models regularly selling for
$50,000 and up.3 2 In fact, an airplane has traditionally been a
good investment for a pilot who wants to fly anyway. While most
automobiles depreciate, as they get older, small, pre-owned aircraft have typically held their value, or even appreciated in
value, if they were well maintained. Aircraft Bluebook Price Digest reported that prices for single-engine, used aircraft have
been rising for several years, and were up 8.5% in 1996 alone. 3
Of course, the costs of renting hangar space, regular aircraft
maintenance, and taxes are not negligible. Still, many pilots feel
that the enjoyment derived from owning an airplane can make
the ownership experience worthwhile.
26 Id.
27 See John McCarthy, Aviation Interest Rebounds, More Planes Being Built, More
People Learning to Fly, FLA. TODAY, July 25, 1999, at Al, available in 1999 WL
18273865.
28 See Asra Q. Nomani & Nancy Keates, Flying: A Tragedy Puts Small Planes in the
Spotlight, PrivateAircraft: The New Minivans of Roving Americans, WALL ST. J., July
19, 1999, at B1, available in 1999 WL-WSJ 5460926.
29 See id.
30 See id.
31 Hartzell, supra note 22.
52 See id.
3 See Review of Revisions in Small Aircraft Liability Laws: HearingBefore the Senate
Subcomm. on Consumer Affairs, Foreign Commerce and Tourism of the Senate Comm. on
Commerce, Science and Transp. (1997) (statement of Robert B. Creamer, Citizen
Action), available in 1997 WL 138574.
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Reasons for the Renewed Popularity of General Aviation

A significant cause driving renewed interest in general aviation is the growing demand for pilots by commercial airlines. As
discussed below, airline passenger traffic is increasing at a rapid
rate. The airlines are having a difficult time finding enough
qualified pilots and crew to man their expanding flight itineraries. Traditionally, the majority of commercial pilots received
their original pilot licenses and logged flight time in the military. Since the end of the cold war, however, the military has
sharply decreased the number of pilots it is training on a yearly
basis. Both commercial airlines and the military are running
into shortages of qualified pilots. As a result, a growing portion
of the individuals who begin training to obtain a private license
see this training as the first step toward becoming a pilot for a
major airline. "More than half of all domestic carrier pilots now
come out of general aviation."34 These pilots must generally log
at least 800 to 1,000 hours to be seriously considered for employment by a large airline.35
Aircraft companies are also excited about new segments of
the population who are suddenly interested in flying. Many new
pilots are business people who use their planes just as they
would use their automobiles for business reasons. Reasons cited
by this new breed of business aviators include avoiding the inconvenience of scheduled air service, greater flexibility, more
freedom, and a cost savings over commercial flights in many
cases.3 6 The average age of the new airplane buyer is getting
younger-now possibly as low as 30 to 35 years old. Potential
airplane buyers have traditionally been between 45 and 55. 7
This opens a whole new segment of the market for manufacturers to target. The marketing manager for Piper Aircraft has said
that the company is increasingly taking its aircraft to events such
as car shows and boat shows.38 Many newer aircraft owners have
discovered the joys and accessibility provided by aircraft ownership that many experienced pilots have known for quite some
time. Private airplanes make weekend excursions for leisure
practical because they eliminate traffic problems and long travel
34

See McCarthy, supra note 27.

See id.
36 See Roger A. Gribble, Small Planes Gain in Popularity, Good Economy Puts More
People in the Sky Lanes, Wis. ST. J., July 20, 1999, at 3A, available in 1999 WL
22053954.
37 See McCarthy, supra note 27.
38 See id.
35
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times en route between home and the destination. Indeed,
weekend trips in small planes have become a symbol of freedom
for fast-moving Americans.39
Many businesses are also showing a greater interest in
purchasing and flying their own company aircraft. They feel
that this saves time, trouble, and money. Of particular interest
is the increased sales and traffic of business jets. "Boeing Corp.
has sold its Boeing Business Jet, a retrofitted 737 marketed specifically to corporations, at twice the rate it projected since 1996,
said Fred Kelley, a spokesman for Boeing in Seattle."4 This increased interest in business jet ownership is attributable to several factors. First, many companies do a greater amount of
business around the country and around the world as well as
having offices and personnel positioned around the globe. Second, instead of having one high-powered individual at the top,
companies work in teams. These teams want their office, including fax, email, and Internet, to move with them.41 Third, a survey by the American Business Aviators Association found that
"corporate employees are only about half as productive on a
commercial jet as they are on a companyjet. ''4 2 In fact, the same
survey found that they get more work done on a company jet
than they do in their office.43 Technological advancements in
communication are partly responsible for the increased popularity of business jets. With the right equipment, meetings can
be held on board the aircraft with individuals anywhere in the
world regardless of whether the plane is in flight or waiting on
the ground to take off.
Although GARA certainly has played a key role in the revival
of the general aviation industry, the economy has also been important to increased growth. Because of the booming economy,
Americans have more disposable income, and they spend a
greater percentage of what they earn. Aircraft manufacturers
should hope that only a small part of the increased popularity of
general aviation is due to the recent favorable economic times.
If the economy is heavily responsible for the resurgence in aircraft sales and new student pilots, the industry could be in for
another downturn should the economy hit a future recession.
See Gribble, supra note 36; see also Nomani & Keates, supra note 28.
40 Julie Carr Smyth, CorporateJets Propel a Boom at Central Florida'sSmall Airports,
THE ORLANDO SENTINEL, August 16, 1999, available in 1999 WL 22006903.
39

41

See id.

42

Id.

43 See id.
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There are many factors, other than the passage of GARA and
the economy that will continue to affect the general aviation industry into the new millennium. Many of the factors that originally combined to cause the industry to plummet in the past are
still present. The industry currently stands at a crossroads where
it must decide to choose a path of increased growth and rebirth
or, alternatively, a return to the decline and eventual extinction
of general aviation as an industry, hobby, and sector of the economy. Therefore, proponents of general aviation must work to
keep general aviation at the forefront of the public eye so that
the recent progress can continue. The general aviation world
cannot be complacent with the recent glimpse of prosperity. A
discussion of the issues that will likely prove to be very influential to general aviation in the coming years follows, including a
more in-depth discussion of GARA. Congressional leaders must
keep these issues in focus as they formulate legislation and delegate money for aviation infrastructure development. The FAA
must also keep these issues in mind as it formulates regulations
that pertain to all sectors of aviation.
III.

THE GENERAL AVIATION REVITALIZATION
ACT OF 1994
A. THE LIABILITY PROBLEM
The intended purpose of GARA was to "give manufacturers of
general aviation aircraft and related component parts some protection from lawsuits alleging defective design or manufacture
after an aircraft has established a lengthy record of operational
safety."'44 The very fact that this legislation passed and became

law is indicative of the magnitude of the problem that existed
with respect to aircraft product liability. Aircraft manufacturers
and many others blame strict product liability for the severe decline in the general aviation industry through the 1980s and
into the 1990s. They maintain that the advent of the first product liability suits in the United States directly caused the decline
in manufacturers' ability to produce an aircraft at an economical price. Because of such lawsuits, the industry's liability expenditures skyrocketed. Aviation product liability suits are
extremely expensive to defend because of the number of experts and studies typically needed. "In fact, Beech Aircraft Company, now Raytheon Aircraft Company, determined that it was
44 Statement by President WilliamJ. Clinton Upon Signing S. 1458, 30 WEEKLY
COMP. PRES. Doc. 1678 (Aug. 17, 1994), reprinted in 1994 U.S.C.C.A.N. 1654.
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spending an average of $500,000 on the cases that it won."45
That is $500,000 just to prove that a plane was not negligently
manufactured when the plane had in some cases performed
without incident for more than forty years.46 One study by the
Wyatt Company demonstrated that the small aircraft manufacturing industry's paid claims rose from $24 million in 1979 to
$210 million in 1985.47 The higher costs associated with producing the airplanes and insuring the cost of liability for older aircraft had to be passed on to the consumer. As an example of
the increase in the prices of aircraft, Barron's magazine reported in 1994 "[a] small Beechcraft aimed at the private recreational market listed for $26,550 in 1974."48 Two decades later,

in 1994, "Beech's smallest plane [was] a little bigger than the '74
model, but it list[ed] for $255,800." ' That is over a ten-fold
increase in the price for essentially the same type of product.
The reported cost of liability insurance included in the price of
a Beech aircraft was $80,000 in 1986.0 By the mid-1980s, the
situation was so bad that even some insurers began to retreat
from the United States general aviation market. "We are quite
prepared to insure the risks of aviation," said a Lloyd's of
London underwriter, "but not the risks of the American legal
system.'

1

This quote exemplifies the opinion shared by many

individuals prior to the 1994 passage of GARA-that the tort
concept of strict product liability in the United States had
crossed the line between justice and absurdity. The manufacturers cited these "drastic declines in domestic production figures,
with the attendant losses of jobs, as substantive proof of the
'products liability crisis."'

52

The effect of manufacturers being

45 Review of Revisions in Small Aircraft Liability Laws: Hearingon the Effectiveness of
the GeneralAviation Revitalization Act of 1994 Before the Senate Subcomm. on Consumer
Affairs, Foreign Commerce and Tourism of the Senate Comm. on Commerce, Science and
Transp. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n) available in 1997 WL 111385.
46 See id.
47 See id.
48 Salmon, supra note 11.
49 Id.

See id.
51 Review ofRevisions inSmall Aircraft Liability Laws: Hearing on the Effectiveness of
the GeneralAviation Revitalization Act of 1994 Before the Senate Subcomm. on Consumer
Affairs, Foreign Commerce and Tourism of the Senate Comm. on Commerce, Science and
Transp. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mrs.
Ass'n), available in1997 WL 111385.
52 Stephen C. Kenney, Recent Developments in Aviation Law, 61 J. AIR L. & COM.
50

3, 80 (1995).
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held indefinitely responsible for every plane they ever built has
been described as a long-tail liability.5 3 This liability was devastating to the entire industry, including the major manufacturing
companies. Cessna Aircraft Company, the world's largest producer of single engine aircraft, completely stopped producing
single-engine aircraft in 1986. 54 Piper Aircraft Corporation, another major manufacturer, was forced into Chapter 11 Bankruptcy. 5 General aviation component-parts manufacturers were
also affected by the liability tail, which resulted in decisions not
to pursue research and development on cutting-edge components that could have greatly improved safety and convenience
in general aviation aircraft. One example was Unison Industries, which decided because of product liability concerns to
hold back introduction of a state of the art digital ignition system it had developed in 1986.56 Product liability problems
stymied the entire general aviation industry during the 1980s
and early 1990s. Innovation and production were discouraged
in an American industry that had traditionally been the significant world leader in all respects.
B.

THE STATUTE AND CASE LAW INTERPRETING

GARA

President Clinton signed GARA into law on August 17, 1994. 57
The 1994 passage of the Act was the result of a strong push by
general aviation backers to accomplish aviation product liability
reform. But the process of passing this legislation was not accomplished overnight. "Beginning in 1986, and in each term of
Congress thereafter, bills were introduced in both the House of
Representatives and in the Senate which were designed to address the industry's product liability problems."58 Because these
53Review of Revisions in Small Aircraft Liability Laws: Hearingon the Effectiveness of
the General Aviation Revitalization Act of 1994 Before the Senate Subcomm. on Consumer
Affairs, Foreign Commerce and Tourism of the Senate Comm. on Commerce, Science and
Transp. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1997 WL 111385; see also Rickert v. Mitsubishi Heavy Indus.,
Ltd., 923 F. Supp. 1453, 1454 (D. Wyo. 1996), rev'd 929 F. Supp. 380 (D. Wyo.
1996).
54 See S. RP. No. 105-32 (1997); Product Liability Reform Act of 1997: Hearing
on the Current State of Mfg. in the United States Before the Senate Subcomm. on Mfg. and
Competitiveness of the Senate Commerce Comm. 105th Cong. 1st Sess. (1997), available
in 1997 WL 346260.
55 See id.
56 See id.
57 See id.
58 Review of Revisions in Small Aircraft Liability Laws: Hearingon the Effectiveness of
the General Aviation Revitalization Act of 1994 Before the Senate Subcomm. on Consumer
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earlier bills were broader than GARA, and addressed issues such
as joint and several liability and federal court jurisdiction, they
were not able to overcome opposition from certain members of
Congress and the plaintiffs' bar.59 In 1993, a national commission appointed by President Clinton to review the health of the
aviation industry unanimously recommended that Congress enact a fifteen-year statute of repose for general aviation aircraft
and their component parts.60 Congress finally reached a consensus in 1994 that the industry "had been decimated by spiraling litigation costs" and passed GARA after some concessions
were made including the adoption of an eighteen-year limitations period and the addition of four exceptions. 6 '
GARA "establishes a statute of repose limiting the time in
which a lawsuit arising from an incident involving a general avia62
tion aircraft can be brought against the manufacturer. '
"GARA applies to all 'general aviation aircraft,' which the Act
defines as any aircraft: (1) for which the FAA has issued a type
or airworthiness certificate; (2) that carries fewer than 20 people; and (3) which is not engaged in passenger carrying opera63
tions at the time of the accident.

After the statutory limitation period has run, "no civil action
for damages for death or injury to persons or damage to property arising out of an accident involving a general aviation aircraft may be brought against the manufacturer of the aircraft or
the manufacturer of any new component, system, subassembly,
or other part of the aircraft...

".64

The limitations period is

eighteen years.65 Thus, manufacturers are basically exempt
from liability for aircraft more than eighteen years old. The limitation period is measured from "the date the aircraft was first
delivered to the purchaser or lessee, if delivered directly from
the manufacturer, or the date when the aircraft was first delivAffairs, Foreign Commerce and Tourism of the Senate Comm. on Commerce, Science and
Transp. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1997 WL 111385.
59 See id.
60 See id.
61 Rickert v. Mitsubishi Heavy Indus., Ltd., 923 F. Supp. 1453, 1454-55 (quoting
C. McNatt and S. England, The Push for Statutes of Repose in General Aviation, 23
TRANSP.

L.J. 323, 324 (1995).

Kenney, supra note 52, at 80.
63 Rickert, 923 F. Supp. at 1455 (quoting 49 U.S.C.A. § 40101 note § 2(c) (West
1999)).
64 49 U.S.C. § 40101 note § 2(a) (West 1999).
65 See 49 U.S.C. § 40101 note § 3(3) (West 1999).
62
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ered to a person engaged in the business of selling or leasing
such aircraft. '66 Therefore, the beginning date for the statutory
period is not necessarily the same as the date when the original
purchaser bought the aircraft. In fact, there could be a substantial difference if a dealer held an airplane for a period before
selling it to the individual. The statute of repose also applies to
the manufacturers of component parts used in general aviation
aircraft. "In the case of any... component part alleged to have
caused [an] accident, the limitation period begins on the date
when the new component part was installed.

'67

Again, the date

of installation could conceivably be quite different from the
date the aircraft was purchased.
The Act is subject to four significant exceptions. First and
probably most significantly, "the Act does not apply if a claimant
specifically pleads, and eventually proves, that the aircraft or
component part manufacturer knowingly misrepresented, concealed, or withheld from the FAA relevant performance, maintenance, or operational information in applying for a type or
airworthiness certificate."68 This is called the "knowing misrepresentation exception." 69 Such withheld information must be
"causally related to the harm" that the claimant allegedly suffered. v In Rickert v. Mitsubishi Heavy Industries, Ltd., the Federal
District Court for the District of Wyoming interpreted the
"knowing misrepresentation" exception as containing two standards: a pleading standard and a judgment standard.71 "The
pleading standard is an obvious analog to the Federal Rule of
Civil Procedure 9(b), which requires that parties plead fraud
'with particularity.' ",72 The court held that "the plaintiff must
plead the following matters 'with specificity': (1) knowledge; (2)
misrepresentation, concealment, or withholding of required information to the FAA; (3) materiality and relevance; and (4) a
causal relationship between the harm and the accident."7
The plaintiff must also plead with particularity that the case is
exempt from GARA's statute of repose because of the misrepre6 Kenney, supra note 52, at 80-81.
Id. at 81.
68See id.
69 Rickert v. Mitsubishi Heavy Indus., Ltd., 923 F. Supp. 1453, 1456 (D. Wyo.
1996).
70 49 U.S.C. § 40101 note § 2(b)(1) (West 1999).
71 Rickert, 923 F. Supp. at 1456.
72 Id.
67

73

Id.
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sentation exception. Obviously, the judgment standard would
be higher. The Rickert court went further and held that "[t] he
terms 'misrepresentation' and 'concealment' are not infinitely
malleable" and the plaintiff could not "avoid GARA's period of
repose simply by dressing up her evidence as.

.

. 'misrepresenta-

tions' and 'concealments.'- 74 In granting the defendant's motion for summary judgment, the court in Rickert also stated that
"GARA requires more than innuendo and inference; it demands
'specificity.' "75
In an unreported decision, the Federal District Court for the
Eastern District of Michigan held that "the period of limitations
is not waived merely because a defendant has not informed the
FAA about either possible safety concerns regarding a part or
possible misrepresentations by other parties. 76 The courts that
have ruled on the "misrepresentation exception" to GARA thus
far have taken a narrow approach to the exception.
The second exception deals with situations involving the "injury or death of a person who was a passenger for purposes of
receiving treatment for a medical or other emergency. '77 This
exception applies, for example, when a passenger is harmed
while being transported by an emergency medical aircraft. In
such a case, the aircraft or component manufacturers might be
liable even though the aircraft or malfunctioning component
part was more than eighteen years old at the time of the
accident.
The third exception states that the Act does not apply to
"claims for death or injury suffered by a person who was not on
board the aircraft at the time of the accident.97 8 This exception
to the statute of repose means that the aircraft manufacturers
are not protected from claims by individuals who were on the
ground and were injured in some way by malfunctioning or
crashing aircraft, regardless of the age of the aircraft.
The fourth and final exception provides that the Act does not
apply to "an action brought under a written warranty which, but
for the Act, would have been enforceable.

'79

This means that

GARA will not supercede a written warranty agreement that
74

Id. at 1462.

75 Id.
76 Cartman

v. Textron Lycoming Reciprocating Engine Div., No. 94-CV-72582-

DT, 1996 WL 316575, at *3 (E.D. Mich. 1996).
78

Kenney, supra note 52, at 81.
Id.

79

Id.

77
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specifies the manufacturer is liable for an incident that occurs
after the eighteen-year statute of repose.
The courts have also made other interpretations of GARA.
The court in Alter v. Bell Helicopter Textron, Inc. held that unless
an exception applies, "GARA 'supercedes any State law to the
extent that such law permits a civil action' to be brought after
the eighteen-year limitation period."8 The Alter court also
found that "manufacturers' maintenance and repair manuals
are not a 'separate' product or component upon which plaintiffs may base a claim to avoid a repose statute.

'8 1

This overcame

the plaintiffs argument that revisions to a repair manual, which
allegedly gave misleading instructions concerning engine components, were new replacement parts.82 The court in Wright v.
Bond-Air, Ltd.8 3 held that GARA does not by itself create a federal cause of action on which federal jurisdiction can be based;
rather, GARA merely serves a "gatekeeping function" by creating a national statute of repose.84
Finally, the Alter court also addressed whether GARA applies
to accidents occurring in foreign countries as well as those occurring in the United States. Alter dealt with a helicopter crash
in Israel.8 1 The plaintiff argued that GARA did not apply based
on Smith v. United States,86 in which the U. S. Supreme Court
held that the Federal Tort Claims Act, 28 U.S.C. § 2680(k), did
not waive the United States' sovereign immunity for tort claims
arising in Antarctica. 7 The Supreme Court based its finding in
Smith on the "longstanding principle of American law that legislation of Congress, unless a contrary intent appears, is meant to
apply only within the territorial jurisdiction of the United
States. '8 The Alter court distinguished Smith because it, and all
other cases cited by the plaintiff, involved statutes that created a
cause of action.' GARA, in contrast, eliminates certain causes
of action. The parties found no authority to support the pro80 944 F. Supp. 531, 536 (S.D. Tex. 1996) (quoting 49 U.S.C.A. § 40101(2) (d),
note (West Supp. 1995)).
81 Id. at 538.
82 See id.
83 930 F. Supp. 300, 305 (E.D. Mich. 1996).
84See id.
85 See Alter, 944 F. Supp. at 533.
86 507 U.S. 197, 205 (1993).
87 See Alter, 944 F. Supp. at 541.
88 Id. (quoting Smith v. United States, 507 U.S. 197 (1993) (internal quotations omitted)).

89 See id.
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position "that a federal statute barring enforcement of claims in
courts of the United States bars only claims arising within the
United States."90 Thus, the court held that GARA does apply to
incidents arising in foreign countries.
In summary, the courts have largely strengthened the effect of
GARA by interpreting the Act's basic terms broadly and its exceptions narrowly. Still, policy issues concerning the effect of
GARA on the general aviation industry and the public at large
are still important issues for many people. Congress chose to
leave aircraft and component parts manufacturers vulnerable to
product liability suits if brought by people who are injured either while on the ground or while being transported for medical
treatment. The impetus for these two exceptions is less than
clear, and there seems to be no readily apparent rationale for
designating these special classes. One trait common to both
people who are injured on the ground and people who are injured while being transported for medical treatment is the fact
that neither "voluntarily" flies in an older aircraft. Some feel
that, by excluding certain groups with the four exceptions, Congress was trying to send the message that if you choose to fly in
an aircraft greater than eighteen years old, it is your own fault if
the aircraft malfunctions and you are injured. If this is the case,
are the policy implications of this rule positive or negative?
While trying to determine the answer to this question, it is important to consider the true effects of GARA.
C.

GARA's

EFFECTS

At first glance, it might seem that this law would not have a
very large impact on the current liability of aircraft manufacturers and component part manufacturers since it only applies to
aircraft more than eighteen years old. An observer unfamiliar
with the general aviation industry would likely presume that
there are very few aircraft still in operation that are almost two
decades old. Indeed, it would be very safe to say that if the same
statute of repose were placed on automobiles, the impact would
be minute because there simply are not many automobiles that
old on the road. This is not the case, however, with general aviation aircraft. Due to several factors, a significant portion of the
general aviation aircraft currently in operation is more than
eighteen years old. Thus, GARA actually removed a significant
portion of the liability burden from these manufacturers. The
90

Id.
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Aircraft Manufacturer's Association has estimated that the average age of all general aviation aircraft is twenty-eight years. 1
Andy Zipser of Barron's magazine stated that when GARA was
passed in 1994, "[flully 68% of all the single-engined props now
flying [would] be exempted under the law. Moreover, the ...
law also encompasses turboprops and fixed-wing jet planes, with
approximately a third of those fleets likewise more than 18 years
92
old."
The higher number of older aircraft is attributable to the
same reasons many individuals opted to purchase used aircraft
prior to 1994. General aviation aircraft simply last a long time
when they are properly maintained and regularly serviced. Possibly the most significant reason for private pilots' willingness to
fly older aircraft is the fact that there is little incentive to own
the newer models instead of the older ones. This is a totally
different scenario from that of the automobile industry.
Automakers have done such a good job of marketing their products and changing the styling of their new models every few
years, that consumers feel pressure to trade their older cars in
for the latest models at ever-shorter intervals. It is quite commonplace for individuals to keep their automobiles only two to
four years, or even less, before trading up to a newer model with
basically the same features and new styling just different enough
so that the neighbors notice that there is now a new vehicle sitting in the driveway. Such is not the situation with the general
aviation aircraft industry. This may be partly attributable to the
failure of the general aviation manufacturers to market their
products optimally, and the failure to conduct research and development in a way that provides attractive new features and
styles every few years on their new models. One might ask: Why
should I spend a $200,000-plus premium on a new model when
the older used model looks substantially the same, has the exact
same features, and will last almost forever if I take care of it? It
is likely that many consumers in the market for a new aircraft
have asked themselves similar questions after contemplating the
idea of purchasing a new model. The aircraft manufacturers
have undoubtedly saved a bundle over the years on research and
development, but their strategy has certainly played some part
in the declining new airplane sales in recent years.
91 See McCarthy, supra note 27.
92 Salmon, supra note 11, at 189 n.75 (quoting Andy Zipser, A Return to Earlier
Stories: Into the Wild Blue Yonder: After Years of Being Grounded, Small-plane Makers Are
Ready to Take Off BARRON'S, Aug. 15, 1994, at 14).
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[66

To put the situation in perspective, it is not entirely fair to
compare the aircraft and automobile industries. While private
pilots and recreational flying became much more common and
much more popular through the 1970s, owning a private airplane always remained largely a comfort only afforded the fairly
rich or very motivated. It is relatively easier to market new automobile models when almost everyone has a car and it is a status
symbol to have a newer one than the person next door. It is
much harder to convince airplane purchasers to spend a great
deal more on the newest model when it is a status symbol simply
to own any airplane at all. Thus, the blame for the lack of demand for new, small aircraft should probably be placed both on
the decisions of aircraft manufacturers and on other external
market factors. Undoubtedly, there would be far fewer eighteen-plus-year-old aircraft in the sky if the cost of new models
were not so outrageous. The cost issue leads us back to one of
the major reasons for the passage of GARA-the enormous liability cost associated with the proliferation of litigation against
the aircraft manufacturers, which has traditionally been passed
on to the consumer by hiking the prices of new aircraft.
This string of events is cyclical in nature-continuous aircraft
manufacturer liability for very old aircraft, which leads to higher
prices for new aircraft, which discourages purchases of new aircraft and encourages retaining older aircraft, which leads to an
ever-aging fleet of private aircraft, which leads to lower and
lower levels of safety in comparison with the newer safety technology available in the newer models. Hopefully, the passage of
GARA will break this cycle over the long term and serve to raise
the safety levels of the aircraft pilots fly by granting more individuals who wish to purchase airplanes access to the newer models with better safety technology.
Although GARA is far from a total release of aircraft manufacturers from liability for their products, the general aviation industry was already beginning to show new vitality in many areas
less than three years after passage of the Act. Aircraft Owners
and Pilots Association (AOPA) data shows that the total number
of active general aviation aircraft increased from 170,500 in
1994 to 206,530 in 1999." 3 Also, on a positive note, the annual
number of general aviation hours flown had declined from 32.3
93 See AOPA, The Past-1989 and 1994 vs. 1999 (last modifiedJuly 27, 2000)
<http://www.aopa.org/whatsnew/stats/fctcrdl3.html>
[hereinafter AOPA

2000].
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million in 1989 to 23.9 million in 1994, but showed signs of a
renewed interest by increasing to 27.1 million in 1999. 94 Possibly the most important effect of GARA is that it removed the
reluctance of many investors to invest money in general aviation
ventures. Less liability for small aircraft manufacturers means
that they can reduce the costs of production and make the business more efficient and profitable. The positive impact of this
legislation for aircraft manufacturers is undeniable, as shown by
AOPA general aviation aircraft shipment data. Shipments of
new aircraft declined in the years prior to passage of GARAfrom 1,085 in 1987 down to only 899 in 1992. 95 After passage of
GARA, however, the number of new aircraft shipments increased to 1,569 in 1997.96 That is a 75% increase in the number of new aircraft shipped from 1992 to 1997. This will not
only have a positive impact on aircraft manufacturers, but also
on any industry that is even remotely connected to general aviation, not to mention the additional jobs provided by the renewed expansion of the industry. Yet another positive impact
resulting from the increased general aviation production is an
addition to the United States' balance of trade with foreign nations. Approximately 40% of general aviation production in this
country is exported.9 7
While the passage of GARA helped to produce this turnaround, the expanding economy was also a contributing factor.
The economic expansion experienced by the United States in
the middle to late 1990s placed an exceptional amount of
money in the pockets of many Americans who previously did not
have the ability to make such large purchases. The fact that
many Americans made more money combined with the fact that
Americans tended to save less money over the period reveals
that there was more available capital with which to purchase
aircraft.

94 See id.
95 See AOPA, The Past - 1987 and 1992 vs. 1997 (last modified May 11, 1999)
http:///www.aopa.org/whatsnew/stats/fctcrdl3.html [hereinafter AOPA 1999].
96 See id.
97 See Hearingon Air Traffic Mgt. Before the Senate Subcomm. on Aviation of the Senate Comm. on Commerce, Science, & Transp. (1995) (statement of James Robinson,
President, AlliedSignal Aerospace Co.), available in 1995 WL 571735.
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Is

REDUCING AIRCRAFT MANUFACTURERS'

LIABILITY GOOD

PUBLIC POLICY?

As discussed above, there are definite advantages to GARA.
The general aviation manufacturers surely benefit the most
from the statute of repose, but it seems that anyone connected
with the aviation industry is also a beneficiary of the law's effects;
anyone, that is, except for those individuals who are injured by
the negligence of one of the aircraft's manufacturers or component-part's manufacturers. As stated above, if the average age of
general aviation aircraft is currently twenty-eight years and the
statute of repose instituted by GARA is eighteen years, that
leaves a period of ten years during which the average general
aviation aircraft operates with significantly reduced liability for
the manufacturers. Is this good policy? Does it let the makers
of private aircraft off the hook? Or do the unique nature of the
industry and the extended periods of utility of the average private aircraft justify the release manufacturers from such extended liability? To obtain the answers to these questions, it is
helpful to examine the general aviation aircraft industry alongside other industries that manufacture products with longer and
shorter periods of post-production liabilities.
There are several arguments against GARA. For example, if a
manufacturer of an aircraft is only liable for its product for eighteen years, why is it acceptable to hold businesses that manufactured and used asbestos products liable for fifty-plus years after
the contact with the substance actually occurred? Many individuals feel that this is a real double standard-one that was engineered by lobbyists for the general aviation industry. Others ask
whether there is a real difference between the latency of a disease caused by inhaling asbestos and the latency of an improperly engineered component in an aircraft that malfunctions
after twenty years of operation. Despite the positive effects
GARA has spurred, these effects may come at the expense of
bad policy. The Act even arguably violates individual constitutional rights. One rebuttal to this line of thought is that airplane passengers or pilots should know that they are taking a
calculated risk when they choose to fly in an aircraft that is more
than eighteen years old. After all, why was eighteen years chosen as the period of limitations? Why not ten, fifteen, or even
twenty years? This choice seems arbitrary to many observers.
In determining whether the GARA statute of repose is fair,
one should also consider the basic foundations and theories
upon which product liability rests. Could any airplane that has
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been in operation for eighteen years or more be in substantially
the same condition it was when it left the manufacturer? When
a manufacturer sells such a product, is it really guaranteeing its
flawless operation for such a protracted period of time? Also, it
seems that in any law of this nature, an important distinction
should be made. It is one thing to allow a product liability suit
for a defect that occurs in all of the units of a certain make or
model, but surely such a defect would have been discovered
prior to the units of a certain model being in operation for eighteen years. And as for defects occurring in only certain units,
how can one prove that someone other than the manufacturer
did not alter the components or "latently" defective parts during
such a long period of time? GARA included no distinction concerning specific causes of aircraft accidents. There should have
been at least some delineation between unit defects and model
defects present in all units of a particular model. GARA raises a
multitude of questions that will probably only be answered
through litigation and challenges in the courtroom over the
coming years.
IV.
A.

INCREASING AIR TRAFFIC

MANY AIRPORTS ARE APPROACHING THE SATURATION POINT

One of the most obvious concerns that place the future of
general aviation in question is the fact that many of the major
airports in the United States are approaching the saturation
point with respect to traffic. Busier airports and more densely
crowded skies are largely due to the increase in commercial
flights across the country and around the world. Over the years,
it has become more commonplace for the average citizen to
place a greater reliance on air travel as a mode of transportation. Conservative estimates project that commercial air transportation will grow at 5.5% per year worldwide.9 8 Traffic levels
at airports near densely populated areas will likely experience
much higher rates of annual growth. Thus, the airlines must
respond by offering more routes and destinations, as well as
more daily flights on each route. Therein lies the real problem.
In fact, the major limitation on the timeliness of flights and the
efficiency of the system at most major airports is the fact that
there is only a finite number of aircraft that may land at any
airport within a given period of time. Safety minimums require
98 See DeKevin Thornton, GATM and the Military, JANE'S DEFENSE UPGRADES,
Oct. 1, 1999, available in 1999 WL 9098733.
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that approaching and departing aircraft maintain certain minimum distances from each other. The larger the safety minimum, the fewer number of aircraft an airport can handle each
day.
Further growth in commercial passenger traffic may translate
into even longer delays for flights leaving or approaching the
airport. At first glance, this might seem like good news for general aviation because it could influence some individuals who
tire of the hassles and delays of commercial air travel to take the
plunge and purchase their own airplane as a more convenient
way to travel. The detrimental effects on general aviation, however, far outweigh the benefits. For instance, it is important to
remember that the airspace crowded by commercial aircraft is
the same airspace that will be shared by private pilots who wish
to use the sky. The main limitation on the air transportation
system is runway capacity. 9° There are only a finite number of
landings and takeoffs that can be made at any airport in a given
day. Logically, each landing or takeoff by a small general aviation aircraft takes up a slot in the daily schedule that could have
been utilized by a large airliner carrying several hundred passengers. In fact, because many general aviation aircraft are much
slower than commercial airliners, each general aviation landing
or takeoff probably takes up more than one slot in the daily
schedule.
A greater number of small aircraft in the pattern at an airport
translates into a reduced number of possible aircraft operations,
including total takeoffs and landings, over the course of a day.
Thus, groups who wish to banish general aviation operations
from some of the larger airports do have a very compelling argument when one considers the efficiency of moving passengers.
Which type of aircraft will be the first to be banned from larger
airports if delays reach an exorbitant level? A safe bet would be
the small general aviation aircraft. Airport authorities will be
quick to favor the commercial airlines because they carry more
people, do so faster, and bring more money to most airports
than general aviation. This phenomenon has already occurred
to varying degrees at the nation's largest airports. Therefore,
accessibility to some of the nation's large airports close to major

99 See Hearingon the Reauth'n of the FAA Before the House Subcomm. on Aviation of
the House Comm. on Transp. and Infrastr. (1998) (statement of Edward M. Bolen,
President, Gen. Aviation Mfrs. Ass'n), available in 1998 WL 135202.
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industrial centers is currently an important topic for general
aviation.
One way in which the aviation community and regulatory
agencies have attempted to reduce general aviation traffic at major hub airports is by developing viable reliever airports. The
"Reliever Airport Program" was first established in 1964 to facilitate the development and expansion of existing and new reliever airports. 10 By 1996, about one third of all active general
aviation aircraft were located on designated reliever airports,
and the proportion of general aviation traffic at the most congested commercial airports had decreased by 38%.1" By 1999,
general aviation represented less than 7% of the total operations at the ten busiest airports in the United States.10 2 Still,

general aviation reliever airports have suffered funding cuts in
recent years. Congress reduced funds allocated to reliever airports from its original 10% of total Airport Improvement Program funds to only 3.3% in fiscal year 1996.103 It seems that just
after Congress enticed general aviation enthusiasts away from
major airports with sufficient funding of reliever airports, it began to take away the carrot by cutting those funds. This is an
excellent example of why the general aviation industry must stay
alert to guard its rights. Utilizing reliever airports to avoid the
increasing traffic may be an overall positive move, but if small
airplanes are pushed too far, accessibility to airports sufficiently
close to homes and businesses will become an issue.
B.

WHY IS AIR TRAFFIC INCREASING?

The increase in air traffic is attributable to numerous factors.
These include the sheer increase in worldwide population, general advancements in technology, social changes, and economic
factors. All of these factors, with the exception of the economy,
are generally progressive in nature. Consequently, the current
trend of increasing air traffic has a great deal of inertia and is
100 See Airport Improvement Programs: Hearing on Reauth'n of the Airport Dev. Program Before the House Subcomm. on Aviation of the House Comm. on Transp. and In-

ftastr. (1996) (statement of Edward W. Stimpson, President, Gen. Aviation Mfrs.
Ass'n), available in 1996 WL 131306 [hereinafter Hearing,Airport Dev. Program].
10, See id.
102 See Gen. Aviation Airports: Hearingon Preservation & Promotion of Gen. Aviation
Airports Before the House Subcomm. on Aviation of the House Comm. on Transp. and

Infrastr. (1999) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1999 WL 377376.
103

See Hearing,Airport Dev. Program, supra note 100.
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somewhat irreversible. For example, the world's population will
continue to grow exponentially. Advancements in technology
cannot simply be discarded, returning society to an earlier time
of limited capabilities. Further, the social changes we have experienced in recent years that make flying more amenable as a
method of transportation are not likely to be reversed, absent
some tragic event.
The only factor that is somewhat different and less likely to
continue contributing to the increase in air traffic is the economy. The economy's cyclical nature could actually serve to decrease the amount of air traffic in the event of a severe
downturn or extended recessional period. The following discussion highlights the way in which each of these factors impacts
the number of people who ride as passengers on the nation's
airlines.
World population is growing exponentially every year. The
world population reached approximately 6 billion in 1999 and
the United Nations projects it to reach 8.9 billion by the year
2050.104 In fact, the United Nations Population Fund designated October 12, 1999 as the "Day of 6 Billion," or Y6B.' 015
United States birthrates are lower than some lesser-developed
countries, but the country's population is greater than 270 million and climbing rapidly.1" 6 With the addition of so many new
people every day, the demand for all public services, including
all methods of transportation, will logically increase.
The social changes that have occurred over the past decades
have produced a society that views commercial air travel as
merely a routine way to get from one city to another. At one
time, many people viewed commercial flight as a somewhat ostentatious way to travel. It was a service only available to the
rich, 'jet-setting" class of people; however, this is no longer the
case. Airlines now offer bargains, making air travel an affordable option to lower income people. Our society increasingly becomes a society of mobility. Corporations are now larger in
scope and regularly maintain multiple offices, sending representatives to do business in cities across the country. American
society as a whole also places a much higher premium on time.
Americans are busier in general than they have ever been in the
See Michael Satchell, Global Population:6 Billion and Counting, U.S. NEWS &
WORLD REP., Oct. 11, 1999, at 46.
105 See id.
106See United States Census Bureau, U.S. POPClock Projection (visited Oct. 7,
1999) <http://www.census.gov/cgi-bin/popclock>.
104
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past. Thus, it is natural that more people prefer to fly to their
destinations because it is so much faster than traveling by automobile or train.
Technology helps the aviation industry to become more popular in many ways. Commercialjets have become faster over the
years. This would not have been possible without technological
advancements in jet engines, communications, and navigation.
For example, developments such as the Global Positioning System (GPS), which uses satellites to navigate with pinpoint accuracy, have helped to make air travel more dependable.
Airplanes can now make flights that used to get delayed because
of advances in meteorology and improvement in weather forecasting. Aircraft technology and meteorology are not the only
fields with advances that have helped to make air travel more
popular. Communications and computer advances have allowed business travelers to stay in better contact with clients and
associates while in the air, and to use their time productively
while on airplanes to draft documents or do research on laptop
computers.
The economy is cyclical, and the demand for air transportation has traditionally mirrored the boom and bust nature of the
economy as a whole. This is frightening to many individuals
who fear that a period of recession will inevitably follow the unprecedented period of prosperity experienced in the middle to
late 1990s. However, even if such an economic downturn occurs, the other factors discussed above may be enough to sustain
the demand for commercial air travel. For example, the price
of oil products has a huge impact on the airline industry because of the sheer volume of gas that a jet consumes. Thus,
even a small increase in global oil prices substantially increases
costs for the airlines and results in higher ticket prices. With
higher ticket prices, more individuals could choose to drive instead of flying, even though it takes much longer to reach their
destinations.
C.

THE RATE OF INCREASE IN AIR TRAFFIC

A look at the increase in the number of passengers carried by
commercial airlines over recent years should alert the aviation
community that there is a need to prepare for the future. The
FAA estimates that "domestic passenger increases for major airlines will average 3.4% a year through 2010. That will push volume to 828 million, up 46% from [1999's] projected total of
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567.9 million. 10

7

That would be a significant increase because

many of the nation's large airports are already operating at maximum capacity. Indeed, the growth will definitely impact some
airports more than others. Atlanta Hartsfield International Airport is one of the busiest airports in the country. Daniel Molloy,
the airport's manager of aviation design and construction, expects Atlanta's demand to be "about 121 million passengers per
year in 2015," which would be up from about 79 million passengers projected for 1999.1°8

V. AVIATION INFRASTRUCTURE
A.

THE SIGNIFICANCE OF THE NATION'S

AVIATION INFRASTRUCTURE

The current status of this country's aviation infrastructure and
the method we choose to develop that infrastructure in order to
meet the aviation needs of tomorrow's society may quite possibly
be the most important issue faced by the aviation community as
a whole today. Maintaining an efficient and capable aviation infrastructure is in the best interest of all Americans, regardless of
their connection to aviation. The efficiency of the nation's air
transportation system impacts everyone in this day and age, regardless of whether an individual is a private pilot, occasionally
travels on commercial airlines, or even if the individual has
never flown in his or her life. If an individual has ever ordered
merchandise from a catalog or received a letter from anyone
outside his or her immediate area, the efficiency of the aviation
infrastructure has been felt. An aircraft most likely carried the
merchandise or the letter at least part of the way. In fact, the
growing popularity of purchasing merchandise over the Internet will lead to an even greater connection between Americans and aviation. When a shipping company's cargo jet is
delayed due to inefficiencies in the system, the delivery of parcels to thousands of online purchasers will also be delayed.
There are numerous reasons why ensuring the efficiency of our
nation's aviation system is in the best interest of the public.

107 Tom Ichniowski & Debra K. Rubin, Up, Up and Away-As Passengers and
Cargo Soar, U.S. FacilitiesSeek Creative Financingto Fund Sorely Needed Upgrades,ENGINEERING NEws-REc., Sept. 20, 1999, at 28, available in 1999 WL 8232754.

108 Id.
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CHANGES IN THE NUMBER, TYPE, AND QUALITY OF AIRPORTS

Perhaps only one thing is truly certain with respect to the future of aviation in the United States: when we imagine its status
fifty or one hundred years from now, it will not look the same as
it does today. There will definitely be some changes in the number, type, and quality of airports in this country. The efforts of
interest groups, governing bodies, and regulatory agencies in
the near future will determine how drastic those changes in the
more distant future will be and, even more importantly, whether
the changes are for better or worse.
1.

Reduction in the Number of Airports

One important issue, particularly for private pilots, is the nation's overall loss of small airports over recent decades. While
many general aviation operations have been squeezed from the
nation's large airports due to increasing traffic, private pilots in
many areas are finding that they have an ever-shrinking selection of smaller airports at which to seek refuge. In fact, this loss
of general aviation facilities is more than a casual loss-it is
quite alarming. In 1999, public-use airports were disappearing
at a rate of one per week, and the number of losses was climbing.1" 9 "In 1996, 70 public-use airports closed."11 In fact, over
the decade between 1989 and 1999, the total number of publicuse landing facilities declined from 5,626 to 5,354.111 The problem has progressed to the point where even the oldest airport in
the country, Bader Field in Atlantic City, where the term "airport" originated, is under siege.11 2 For example, NewJersey had
more than 100 airports after World War 11.113 In 1999, that
number had dwindled to only forty-nine. 1 4 The New Jersey
state Transportation Commissioner, James Weinstein, has
"pointed out that the state had let its railroad system deteriorate
and has now come to realize that there is an urgent need for
109 See AOPA Online, The Economic Benefits of Airports, Testimony (visited Sept.
18, 1999) <http://www.aopa.org/whatsnew/newsitems/1999/990211 testimony.
html> (quoting The Economic Benefits of Airports, 1999: HearingBefore the Subcomm.
on Aviation of the Comm. on Transp. and Infrastr. (Feb. 10, 1999) (statement of Phil
Boyer, President, AOPA Legislative Action)) [hereinafter AOPA Online].

110 Id.

111 See AOPA 2000, supra note 93.

See Elliott, supra note 1.
113 See id.
112

114

See id.

820

JOURNAL OF AIR LAW AND COMMERCE

that means of transportation."' 5 The railroad system in that
state is currently being restored at a cost of millions of dollars
because highway congestion is so acute that the need for mass
transportation is critical.1 16 There is a real hope that the same
thing that happened with railroads in New Jersey will not happen to the general aviation system in many states. To place the
problem in proper perspective, there is one major difference in
the rail situation and the loss of airports. With enough money,
the railroads can be restored. However, "[n] o amount of money
can restore the airports we have lost over the last half century"
because they have been plowed under for malls and housing developments, and open land is a rapidly disappearing commodity
in many areas. 117 Phil Boyer, President of AOPA Legislative Action, has likened the future impact of these airport closures to
the impact of closing one exit ramp a week on our interstate
highway system. "l' To compound the situation, many of the airports that have closed or are threatened are designated reliever
airports." 9 Losing those airports will only increase traffic pressure on the major airports, exactly the opposite of the desired
effect.
On the whole, the major reason for the closure of many general aviation airports is simple economics. With growing populations and increased urbanization, an immense pressure is
placed on many airports caused primarily by increasing land values. Urban and suburban land developers are moving ever
closer to these airports, and the sight of such a large tract of
land makes their mouths water. To many, the airports seem like
empty space so they push to level the airports in favor of building homes or shopping malls. 20 Many privately owned publicuse airports are small businesses that operate on relatively small
margins. Many of these long-established airports have been
forced to spend large sums of money in legal fees to defend
their right to exist. 12 1 In most cases, it is a small number of antiairport activists who create controversy by making highly exag1 22
gerated claims calculated to induce an emotional response.
115

Id.

116

See id.

Elliott, supra note 1.
11s See AOPA Online, supra note 109.
117

119 See id.
120 See id.

121See Elliott, supra note 1.
122 See id.
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The debate often centers on noise at the airport. While general
aviation enthusiasts typically fare well on core political issues at
the national level, it is much harder for them to compete on the
local level against factions, such as neighborhood action groups,
which are often very well organized. Therefore, it can be extremely difficult for private airport owners to resist the buyout
offers from developers. The usual result is one less airport replaced by a shiny new housing addition or shopping mall.
In many cases, the result is the same for publicly owned airport facilities. In such situations, the local government, usually
a city or county, may feel pressure to use the land occupied by
publicly owned airports to maximize their property tax base.
For example, negotiations spanned more than four years concerning the fate of Queen City Airport in Allentown, Pennsylvania. 123 The airport comprises 200 acres of city-owned, taxexempt property.1 24 The city would like to sell the land to the
local airport authority in return for the authority's agreement to
25
sell the land to private developers and relocate the airport.
The driving force behind the city's wishes seems to be generating property tax revenue. Closure of the airport would force
about 60 small airplane owners to find new bases for their airplanes and would also have a detrimental effect on several area
businesses that currently use the airport for business travel. 126
One strategy being employed by the AOPA in an attempt to
prevent the further loss of airports is to educate the general
public, and especially local governments, about the economic
benefits an airport can provide. For example, public-use airports, and the business and recreational activities they support,
employ more than half a million people with a payroll of over
$14 billion, and they pump almost $50 billion annually into the
economy. 127 Additionally, for every dollar spent on aviation,
$2.07 is generated in new economic activity. 28 If local governments can be informed of the tremendous economic production their airports create, they will be less likely to close the
airports based on the mistaken assumptions. Because the deci123 See Dan Hartzell, Airport Authority to Bypass Mayor? Members May Appeal to
Allentown Council to Gain Airport Ownership, ALLENTOWN MORNING CALL, Sept. 22,
1999, at B4, available in 1999 WL 20687506.
124 See id.
125 See id.
126 See id.
127 See AOPA Online, supra, note 109.
128 See id.

822

JOURNAL OF AIR LAW AND COMMERCE

sion to close an airport, and replace it with buildings is final and
irreversible, such a choice should only be made after a thorough
examination.
2.

The Increased Difficulty in Building New Airports

One reason for the importance of preparing the aviation infrastructure for the future is the fact that today's planners cannot look back at history to see what methods will work from
today forward. In the past, our skies were relatively empty. Now
the airspace is much more congested in certain areas around
major hub airports. In the past, developers did not have to
worry about finding a new site for construction of a new airport
because there was typically plenty of undeveloped land in locations that were desirable for new airports. Now the development of suburban neighborhoods in metropolitan areas and the
rising value of land in many areas make the task of locating a
suitable site for a new airport much harder.
Two phenomena, both of which are related to increased traffic and overcrowding, combined to make the process of finding
a good site on which to build a new airport much more difficult
and expensive. Both problems deal first with the amount of
land area needed to justify building a new airport, and, second,
with the fact that most metropolitan areas have become so
densely populated that it would be almost impossible to acquire
a large enough block of land to construct a new airport. Much'
larger tracts of land will likely be needed to warrant building a
modern airport for several reasons. First, today's commercial
jets are extremely large. Second, and more importantly, there
are more of them. Third is the uncertainty of the future and a
need to allow for future growth. After all, many of today's
crowded airports were a sufficient size when they were built. If
the current growth trend continues in the future, any viable program to construct new airports should plan them large enough
to accommodate significant growth so that the facilities will not
become obsolete soon after their completion.
"The FAA now faces a problem of overcrowded airports in
large hub cities.

' 129

Not only does each airline need more ter-

minal space, taxiways, and runways to operate at their desired
levels in today's airports, but each also requires more ground
129 Nancy Pfister, Pilot Program Takes Flight (Emby-Riddle Aeronautical University's
Advanced GeneralAviation TransportExperiment Program),ORLANDO Bus. J., July 30,
1999, at 17, available in 1999 WL 24292506.
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area for passenger traffic, baggage handling, coordination, and
maintenance of its aircraft. In testimony before the United
States Senate Subcommittee on Forests and Public Land Management, Randall H. Walker, the Director of the Department of
Aviation for Clark County, Nevada highlighted an example 13of0
the overcrowding problem and the delays that it can produce.
Mr. Walker appeared in support of a Senate bill that would allow the Secretary of the Interior to convey public lands at fair
market value to the Clark County Department of Aviation for
the construction of a new airport. 31 He stated that a new airport would be necessary in the near future because passenger
traffic had increased by 65% since 1990 at McCarran International Airport in Las Vegas, Nevada. 132 Underlying the need for
a new airport to serve Las Vegas is the fact that "[d]ue to space
constraints ...

four runways are all the Airport will ever have

and room for further terminal expansion is becoming increasingly hard to find."' 33 As is the case in many large cities, the
airport in Las Vegas cannot be further expanded because such
immovable objects as a major highway, a railroad, the University
of Nevada Las Vegas, and the Las Vegas Strip border it. Mr.
Walker testified that the airport conducted approximately
474,000 annual aircraft operations as of July 1999.11 4 He pre-

dicted that "once the Airport reaches 600,000 annual aircraft
operations, . . . [the] airspace/runway/taxiway system will pro-

duce cumulative delays ' that
exceed an average of forty minutes
35
operation."'
aircraft
per
Overcrowded airports that produce regular delays for each
aircraft operation are undesirable for all interested parties. This
situation is particularly distasteful for airlines because delays
mean higher operational costs due to increased flight crew time
and increased fuel consumption while airliners are waiting for
takeoff. Additionally, the airlines' on-time arrival statistics are
severely lowered if they choose to serve such an airport, which
can give their competitors an advertising edge. Thus, if alternatives are not pursued, certain airports could become so over130 See Forest and Public Lands: Hearing on S. 930 Before the Senate Subcomm. on
Forests and Public Land Management (1999), availablein 1999 WL 20010659 (statement of Randall H. Walker, Director, Dep't of Aviation, Clark County, Nevada).
131 See id.
132 See id.
133 Id.
134 See id.
135

Id,
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crowded that some carriers may choose to drop service,
resulting in a diminution of choice for consumers and probable
higher prices.
An added concern raised by overcrowding is safety. The Wall
StreetJournal reported in 1999 that "[w] ith the air-traffic system
stretched to its limits and plagued by delays, airlines and the
Federal Aviation Administration are trying to find ways to increase capacity."1 36 While bad weather occasionally snarls the
system, "on most days the main bottlenecks are major airports." 137 One of the more controversial proposals to increase

capacity in such a situation is to reduce the safety minimums by
requiring less distance between aircraft as they approach or
depart. 13

Unfortunately, the overcrowding problem is not restricted
only to the nation's major metropolitan airports. Somewhat
smaller areas are experiencing growing pains due to increases in
both commercial and general aviation. For example, the Daytona Beach International Airport in Daytona Beach, Florida was
planning in mid-1999 to acquire 500 acres with which to expand
the airport by adding an additional runway so that two runways
could be used simultaneously.' 39 The new runway would replace an older parallel runway, which lies 1,650 feet from the
main runway.140 The airport has recently experienced significant growth due to both commercial passenger traffic and general aircraft operations. 4 ' In fact, the airport's management
expected to see total takeoffs and landings at the airport to increase 33% in 1999 to approximately 400,000, up from 300,000
136 William M. Carley, Close Calls: FAA Sparks Criticism with Efforts to Speed Traffic
at Airports, WALL ST. J., Sept. 9, 1999, at Al, availablein 1999 WL-WSJ 24913080.
137 See id; see also infra, Section VI-B.
138 The attempts by the Federal Aviation Administration to increase capacity by
decreasing safety minimums at some of the nation's busiest airports has created a
great deal of controversy and criticism from many groups, including pilots. Some
airlines have refused to implement procedures and instructions, which, in their
opinion, would reduce safety. A variety of studies are being conducted in an
effort to find an efficient way to increase capacity at some major airports without
compromising safety. These studies range widely and include everything from
utilizing new technological devices and new operating procedures to experimenting with drastic changes to the aviation infrastructure. See infra, Section VIB.
1311See E. Garrett Youngblood, Airport is Looking to Spread its Wings, ORLANDO
SENTINAL, July 28, 1999, at D1, available in 1999 WL 2823625.
140

l4

See id.
See id.
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in 1998.142 The new runway would be constructed farther from
the original runway so that aircraft could land simultaneously on
both runways without placing them dangerously close to one another. Unfortunately, many airports cannot be expanded in this
way because they are land-locked by immovable obstacles.
3.

Communities Are Experimenting with Entirely New Airport
Strategies

General aviation groups are particularly concerned about the
loss of smaller airports in many areas. As a result, groups in
many communities with small to medium-sized airports are experimenting with new airports based on models not seen in the
past. Interest groups in some communities are considering the
idea of investing in the construction of large, local airport facilities for the purpose of stimulating trade and economic growth.
This has been seen mainly in suburban areas situated close to a
major economic hub, where there is a hope that a few major
shippers might relocate their operations to an airport specifically designed to better meet their needs. One problem with
this concept is that it separates the cargo carriers from passenger airliners, and a great deal of cargo is still transported in the
bellies of passenger aircraft.
Some mid-sized communities that have been serviced by regional or commuter prop plane service in the past are redesigning their airports to accommodate regional jet service. Small
airlines see this as the wave of the future because the small jets
can make almost twice as many trips per day as propeller
planes.' 43 The small jets are more profitable and are generally
preferred by the public. Mid-size airports reasonably close to
large cities are dressing themselves up to catch the attention of
carriers such as Southwest Airlines, which typically offers lower
fares to less congested markets. If a carrier such as Southwest
agrees to begin servicing such an airport, the economic impact
can be substantial for the surrounding area.
Some hard-core flying enthusiasts have decided to make general aviation an extremely large part of their lives by choosing to
live in developments called "airparks" where homes are constructed close enough to an airport so that an airplane can be
taxied up to the front door. This type of community is becoming somewhat more common and can be found in several states,
142

143

See id.
See Rubin & Angelo, supra note 6, at 32.

826

JOURNAL OF AIR LAW AN

COMMERCE

including Florida and Washington. In fact, some of these communities are rather large. For example, Crest Airpark near Covington, Washington has approximately 120 resident
homeowner/pilots living on the perimeter of its sixty-acre airfield.144 The airpark is popular with airline pilots, professional
helicopter pilots, and other aviation-centered families. 4 Various strategies are being employed by communities across the
country to deal with this changing status of aviation.
It is evident that choosing the best method for developing the
nation's aviation infrastructure is a hard decision and will definitely vary according to the specific situation. There are a number of interests that must be considered in order to make fair
decisions and to have the greatest positive overall impact. Thus,
it is of the utmost importance that development of our aviation
infrastructure be done intelligently with an eye toward the future.
We cannot afford to fulfill the need for more runway capacity
through simplistic strategies that call for the traditional huge
airport to be located at a seemingly random spot. Instead, we
must take a hard look at our present needs, make accurate predictions about our future needs, and then improve the current
system in the most efficient way possible.
VI.
A.

SAFETY ISSUES

GENERAL AVIATION IS BECOMING SAFER

General aviation is becoming safer each year according to accident statistics reported by the National Transportation Safety
Board. The total annual number of general aviation accidents
has steadily decreased from 4,208 in 1978 to 1,907 in 1998.46
Fatalities have followed an almost identical course, from 721 in
1978 to 361 in 1998.147 There was also a decrease in the number
of general aviation accidents per 100,000 hours flown between
1987 and 1997. This is wonderful news, but some believe that
the number of general aviation and commercial airline accidents will increase proportionately as the skies become more
crowded. Thus, the FAA, Congress, and private aviation firms
have a responsibility to develop procedures, regulations, tech144 Seejon Hahn, Crest is at the Summit of Private Airports, SEATTLE POST-INTELLIGENCER, Aug. 21, 1999, at D5, available in 1999 WL 6599485.
145 See id.
146 See Hartzell, supra note 22.
147 See id.
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nology, and other changes to the current system that will result
in substantially increased safety for all users of our airspace.
B.

THE PUSH FOR GREATER AIRSPACE CAPACITY:
REDUCING SAFETY MARGINS

By virtue of the structural hub-and-spoke system utilized by
commercial airlines, the major bottlenecks in our air traffic system occur at the major hub airports. Virtually all flights pass
through a major airport for a layover, even if that airport is not
directly en route to the final destination. Thus, any delay at a
major hub will, in turn, cause delays at most smaller airports
served by the same airlines. As discussed above, the predominant cause of delays at major airports is the fact that only a limited number of aircraft operations, such as takeoffs and
landings, can take place on a daily basis. Even if the system is
operating at maximum efficiency, that number is still limited.
The major limiting factor to the number of aircraft operations
around airports is the safety margins mandated by the FAA.
These safety margins include separation standards that require
air traffic controllers "to provide a minimum of five miles between aircraft in en route airspace below [600 feet]."

1

The

FAA minimum standards also require at least 2.5 miles of separation for airplanes in the terminal areas around controlled airports according to FAA Order 7110.65L of the Air Traffic
Control Manual.149 This is the requirement that creates traffic
jams because of the large number of aircraft entering and leaving the airspace around a busy hub airport.
With the increasing delays, "pressure on the FAA to speed the
flow of airplanes has been building. 1 50 Air freight carriers and
commercial airline executives apply a great deal of the pressure
because delays present real costs for them, including increased
man hours, increased fuel consumption, and lower customer
satisfaction. In fact, Gordon Bethune, chairman of Continental
Airlines, was quoted saying that a simple 1% improvement in air
traffic control efficiency could save United States airlines $200
million a year.1 51 Steve Alterman, president of the Cargo Airline
Association (CAA), summed up the situation as follows:
148

COM.
149
150
151

Fred George, The Future of ADS-B Automatic Dependent Surveillance, Bus. &
AVIATION, Sept. 1, 1999, at 80, available in 1999 WL 24102663.
See id.
Carley, supra note 136.
See id.
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God's not making any more airspace and we're putting more airplanes into it. Unless we find a way to make the existing airspace
both safer and more efficient, industry growth will necessarily be
stifled. At some hubs, if the cargo carriers could just use existing
VFR separation standards,
then capacity could be boosted by
15 2
upwards of 20 percent.
The delay problem will be compounded each year as air passenger traffic increases, and some estimates predict that by 2005, as
the airspace reaches capacity limits, weather delays may triple.15 3
FAA efforts to increase capacity have included expanding the
use of existing procedures and inventing new ones. "For example, instead of waiting on a taxiway, a plane can be cleared to
taxi into position on a runway and hold for takeoff clearance. '"154
This is quicker because once the jet on an intersecting runway is
clear, the plane can take off immediately. This is not a new procedure, but it has been criticized because some view it as more
dangerous when used in today's more congested conditions.
Another procedure involves allowing planes to land, but stop
short of intersecting runways used simultaneously by another
plane. Some airline pilots have criticized procedures such as
these because they believe such procedures may contribute to
the increasing number of runway incursions at major airports.
One retired pilot stated that "[t] he reason our airline system has
been so safe has been the safety margins built into it," and now,
"in the name of increasing capacity, we're nibbling away at those
15 5
margins."
In fact, according to the Transportation Department Inspector General, there were 325 runway incursions across the United
States in 1998 - an 11% increase over 1997.156 That study defined an incursion as "any time a plane, vehicle, person or object on the ground creates a collision hazard with an airplane
that is taking off or landing at an airport under the supervision
of air traffic controllers." 15 7 Opponents of these procedures say
that the likelihood of human error and technical failure render
the procedures too dangerous. For example, a controller might
allow an aircraft to taxi into position, hold, and then forget
George, supra note 148.
See id.
154 Carley, supra note 136.
155 Id.
156See GlenJohnson, "Runway Incursions"Remain a Problem,AP
152

153

1999, available in 1999 WL 22027734.
157 Id.
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about it or, alternatively, a communication breakdown could
place two aircraft on a collision course. The runway incursion
problem is not only a problem for commercial aircraft. The
study found that 65% of the runway incursions in 1998 were attributable to general aviation aircraft. 158 This statistic is politically damaging for general aviation interests because it is great
ammunition for groups who would like to ban small aircraft
from airspace around major hub airports. The FAA launched a
program to deal with this problem in 1995, but the Transportation Department Inspector General found that it "continues to
be ineffective in reducing runway incursions. '"59
Another procedure that could increase capacity at many airports is allowing planes to land simultaneously on parallel runways. This is a viable solution that has the potential to greatly
improve efficiency. The problem is that most of today's airports
were not designed for such an operation. At the many airports
that do have parallel runways, the runways are too close together
to allow the FAA to safely implement the procedure. This procedure could increase capacity at San Francisco International
Airport from 30 planes an hour to 38.160 However, the parallel
runways are only 750 feet apart, so the aircraft would "have to fly
almost wingtip to wingtip" in order to land simultaneously. 1 '
This need for extra space is one reason why several of the nation's busier airports are attempting to expand by annexing
more land for wider parallel runway spacing. It is also why
larger tracts of land are needed to construct new airports, as
discussed above.
C.

TECHNOLOGICAL ADVANCEMENTS WILL MAKE

AVIATION SAFER

On a positive note, improvements in technology in the near
future should serve to reduce the danger of procedures that
shrink the current safety minimums. More accurate radar
equipment will increase the accuracy with which air traffic controllers can determine the position of aircraft. Future improvements in avionics will also make it easier for pilots to know the
exact position of other aircraft and communicate their own position to other aircraft while in flight. Alternatives and adjust158 See id.
159 Id.

-6 See Carley, supra note 136.
16, Id.
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ments to the current hub-and-spoke traffic system could also
help eliminate the domino effect that delays at one airport can
have on many others.
1.

Advancements in Communication and Navigation Technology

The United States' air navigation and communication systems
need to be modernized. Safety for all types of aircraft will be
increased in the near future through improved communication
and navigation devices that are currently in various stages of development. A new system using advanced broadcast technology
is proving its ability to increase airspace capacity and more importantly, situational awareness for pilots. This system is referred to as ADS-B, short for Automatic Dependent
Surveillance-Broadcast. 6 2 There are two major ways in which
ADS-B can improve airspace capacity around controlled airports. First, conventional air traffic control radars have an average update rate of either 12.6 seconds or 4.2 seconds. 63 This
means that the controller is not really sure of any aircraft's exact
position between updates. The danger of this problem has compounded as aircraft have gotten faster, allowing for a greater
change of position between updates. Second, older radar systems have an inherent degree of imprecision because they use
blended inputs from several radar sites. 164 These two factors
force air traffic controllers to allow an additional one-to-threemile margin beyond the mandated standard safety minimums.1

65

ADS-B has the potential to solve these problems be-

cause it is satellite based, rather than ground based. The system
depends on each aircraft to broadcast its GPS position automatically to other aircraft and to controllers as often as several times
per second over a high-speed digital data-link. 166 ADS-B also
eliminates some of the blind spots on controllers' scopes because it is fully functional at lower altitudes. 67 Overall, the ADSB will provide pilots with much more information about their
aircraft in relation to surrounding aircraft. This could have the
domino effect of also reducing pilot error, another cause of accidents and inefficient spacing of aircraft. The ADS-B technol162

See George, supra note 148.
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See id.

I- See id.
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See id.

166See id.
167

See George, supra note 148.
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ogy could make it more feasible for aircraft to land
simultaneously on parallel runways.
Additional advantages of the ADS-B include its potential effectiveness in helping to find downed aircraft. The ADS-B could be
much more effective than the current ELTs (emergency locator
transmitters) on general aviation aircraft. An ELT is an apparatus found on most general aviation aircraft that automatically
emits a signal when an aircraft crashes. However, many ELTs
have been problematic in the past16because
of false alarms and
8
failure to activate in some crashes.
2.

Other Technological Advancements

Partially as a result of GARA, several private firms and government agencies are devoting considerable time and money to developing equipment that will make all classes of aviation much
safer. Passage of GARA is "allowing manufacturers to invest
their resources in research and development rather than lawsuits," resulting in "a plethora of new [general aviation] prod169
ucts which represent significant advances in technology."

NASA is cooperating with approximately seventy private firms
and aeronautical universities in a set of projects called the Advanced General Aviation Transport Experiment (AGATE). The
goal of AGATE is simple, but lofty: "Get people to use small aircraft to get around, thereby encouraging economic growth near
small airports and towns and giving people back some of the
time they spend in congested traffic every day." 170 One major
aspect is improving safety by developing the next-generation
general aviation cockpit. NASA provides matching funds for
every dollar the companies spend on development for new small
aircraft technology. NASA inspectors also work with the companies, making it easier to win government approval for new innovations in the eventual regulatory process.171
Developments from the AGATE partnership include multifunction flight displays that should reduce pilot workload, en168 See AOPA Online, AOPA Counters New Attempt to Mandate $2,500 ELTs (visited Nov. 8, 2000) <http://www.aopa.org/whatsnew/newsitems/1999/99-3-049.
html>.
169Gen. Aviation Airports: Hearing on Preservation and Promotion of Gen. Aviation
Airports Before the House Subcomm. on Aviation of the House Comm. on Transp. and
Infrastr. (1999) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1999 WL 377376.
170 Hall, supra note 12, at 10.
171 See id.
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hance situational awareness, and provide "a visual presentation
of navigation (where am I?), weather (where's the best ride?),
traffic (where is the other guy?), and terrain (where is the
'cumulo-granite'?) o"172 The partnership has also developed Synthetic Vision, which will offer pilots "a simulated clear, sunnyday display of the view ahead" using an "ultra-high-resolution
image of the flight environment.''173 This device could significantly curtail low-visibility accidents because mountains, buildings, and airport runways will "show up on a cockpit display as if
they were in a 3-D video game."' 74 The images will be supplied
by terrain databases, which will use information gathered by the
Shuttle Radar Topography Mission, which radar-mapped approximately 80% of the world's land surface to a resolution nine
times denser than previous data.1 75 Other developments of the
AGATE partnership include seventeen new composite materials
approved for use in airplanes and a jet engine for small
airplanes.

176

3. Improving the Air Traffic System
The effort to restructure and modernize the United States'
airspace architecture should also contribute to greater overall
safety for general aviation aircraft. The goals are to improve system safety, capacity, and efficiency. Some components of this
endeavor, such as the transition from the current ground-based
navigation system to a satellite-based system, are discussed
above. That process is one portion of the Wide Area Augmentation System (WAAS). The WAAS could increase safety by allowing precision approaches at more than 1,500 airports that do
not currently have this capability.1 77 A high percentage of general aviation accidents occur when the pilot is executing a nonprecision instrument approach without vertical guidance. This
initiative, along with better lighting and runway markings at
172

Frances Fiorino, Oshkosh '99: Advanced Cockpit Tech Approaches Mainstream,

AVIATION WK. & SPACE TECH., Aug. 16, 1999, at 82, available in 1999 WL 8222112.
173 Id.
174Akweli Parker, A Vision for Safer Planes: NASA's Langley Research Center is Testing a System to Help Pilots See in Bad Weather,VIRGINIAN-PILOT & LEDGER-STAR, Nor-

folk, Va., Sept. 20, 1999, at Dl, available in 1999 WL 21863727.
175 See id.
176See Hall, supra note 12, at 10.
177 See FinancialNeeds of Air Transp. System: Hearing on Econ. Impact of Aviation
and the Reauth'n of the Fed. Aviation Admin. Before the House Subcomm. on Aviation of
the House Transp. & Infrastr. Comm. (1999) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs. Ass'n), available in 1999 WL 61108.
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small airports, could make air service to small communities
more reliable.
A total revamping of our current hub-and-spoke system would
also lead to less crowded, and thus safer, skies. This system
utilizes major airports as hubs and the smaller airports surrounding them are spokes. In order to reach a spoke, all flights
must stop at the hub. NASA and AGATE officials are equally
skeptical of the potential of the current hub-and-spoke system to
continue to accommodate commercial air traffic in the future.1 78 Because of the inefficiencies of the system, research has
been done to implement a system called the Small Aircraft
Transportation System (SATS) .179 The SATS actually encompasses most of the activities of AGATE and NASA, with the ultimate goal of allowing more people to fly from small town to
small town without the pressure of major airports or crowded
interstates. If in the future more people begin to travel in this
manner, because general aviation becomes safer, more convenient, and more economical, the delays at large airports will become less substantial. If all this becomes reality, it could mean
big business for several general aviation companies.
D.

THE PUBLIC PERCEPTION OF GENERAL AVIATION SAFETY

Public perception of the level of safety in general aviation will
play a major role in the future of general aviation as it relates to
regulatory and funding issues. General aviation enthusiasts may
have a difficult time obtaining adequate funding and avoiding
over-regulation if they are unable to convince the general population that private pilots are safe. Although general aviation
groups, such as the Aircraft Owners and Pilots Association
(AOPA), have historically enjoyed a great deal of success with
political issues, other action groups could present formidable
competition in the future if they decide to lobby for increased
regulation of general aviation. 180 Unfortunate events, such as
the disasters involving John F. Kennedy, Jr., Payne Stewart, and
John Denver, where prominent figures were killed in small general aviation aircraft, have a negative impact on the reputation
of general aviation.
See Hall, supra note 12, at 10.
See id.
180 See David Ignatius, NRA of Air' Should Flex its Muscle for Safety, HOUSTON
CHRONICLE, July 25, 1999, at 1, available in 1999 WL 4002594 (Private airplane
owners are "one of the nation's most potent lobbies" and have been dubbed the
"NRA of the air.").
178
179
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The "NRA of the Air"--Why the General Aviation Lobby is So
Powerful

Traditionally, the general aviation constituency has enjoyed
unparalleled success in impressing legislators with its views.
AOPA is the major focus group for the interests of general aviation and has even been described as the "NRA of the air" because of its success in Washington. 181 There are several reasons
for the political success that the AOPA enjoys. General aviation
is a very passionate issue for members of Congress because many
of them are pilots or ex-pilots themselves. Many members of
Congress also utilize private airplanes to travel in their home
states for pleasure, business, and campaigning. 8 2 AOPA also
derives a substantial amount of power from its approximately
350,000 members. 8 ' A substantial number of AOPA members
are also in the segment of the general population with the most
political clout and the most money. Because of these factors,
the AOPA presents significant opposition for other groups who
lobby for legislation that could hurt general aviation. In fact,
even well funded groups, such as the Air Transport Association
(the lobbying arm of the commercial airlines), think twice
before directly opposing the AOPA because of bruising political
battles in the past. 184
2.

The FundingBattle

Funding for aviation projects, programs, and agencies is consistently one of the most politically charged issues for groups
such as the AOPA. The aviation community has hotly debated
funding issues for quite some time. Major funding issues include the source of funding for FAA operations and improvements to the nation's aviation infrastructure, and also the
proper method for collecting those funds. Needless to say,
these issues are very important to the future of general aviation.
The mechanism through which funds are generated for aviation is very important. As Edward M. Bolen, president of the
General Aviation Manufactures Association (GAMA) testified
before Congress, "[a] t the heart of the issue have been propos18, See id.
182 See id.

183See AOPA, AOPA Challenges San Jose's Applicationfor Federal Airport Funds to
Protect General Aviation Interests in the Silicon Valley, (visited Nov. 8, 1999) <http://
www.aopa.org/whatsnew/newsitems/1999/99-3-051.html>.
184 See Ignatius, supra note 177, at 1.
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als that would eliminate the General Fund contribution and replace the current aviation excise taxes with user fees. 18 5 The
general fund currently provides approximately 30% of the
FAA's operating budget." 6 Some policy makers suggest that the
general fund contribution should be eliminated in favor of total
funding by the aviation community. Aviation-related entities are
strongly opposed to eliminating the general fund contribution.
Thirty-two airlines, original equipment manufacturers, cargo
carriers, unions, and associations argued in aJuly 19, 1999 letter
to every senator that the general fund contribution "is essential
to the continued safety and efficiency of our growing air transportation system and to continued U.S. leadership in this important, global industry.11 8 7 Aviation groups argue that the benefits

of an efficient air transportation system extend far beyond the
citizens who actually travel by air. The nation's aviation framework is at least indirectly important to all citizens through economic and technological growth. The general fund
contribution is also designed to reimburse the FAA for government and military use of the system and to reflect the public
interest in safety.""8
Private planes contribute about $350 million toward the overall $9 billion annual cost of running the FAA, which roughly
pays for the FAA service that private pilots use most-weather
reporting."8 9 This $350 million is collected through general aviation fuel taxes, which in 1997 consisted of 21.9 cents per gallon
on jet fuel and 19.4 cents per gallon on aviation gas. 9 ° Some
groups, including the Clinton Administration, have proposed
that the fuel tax system used for collecting the general aviation
contribution to aviation funding be replaced by a system of user
fees. The AOPA is opposed to this plan for a number of rea185 See Financial Needs of Air Transp. System: Hearing on Econ. Impact of Aviation
and the Reauth'n of the Fed. Aviation Admin. Before the House Subcomm. on Aviation of
the House Transp. & Infrastr. Comm. (1999) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs. Ass'n), available in 1999 WL 61108.
186 See id.
187Industry Leaders Appeal to Senate to Save General Fund Contribution to FAA,
WKLY.Bus. AviATION, July 26, 1999, at 39, available in 1999 WL 8223556.
188See Hearingon Air Traffic Management Before the Sen. Subcomm. on Aviation of
the Sen. Commerce, Science, & Transp. Comm. (1995) (statement ofJames Robinson,
President, AlliedSignal Aerospace Co.), available in 1995 WL 571735.
189See Ignatius, supra note 180, at 1.
190 See Hearingon Fiscal Year 1998 Transp. Appropr. Before the Sen. Transp. Appropr.
Subcomm. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1997 WL 316525.
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sons. "Once the FAA assigns a cost to all the services it provides,
a debate over who's paying is inevitable."'' Implementation of
such a system would necessarily require an increase in government bureaucracy because of the need for people to collect the
fees. The current system of fuel excise taxes is inexpensive for
the government to administer and the taxes are hard for people
to avoid. Fuel taxes approximate the use by individual pilots.
GAMA also cites the negative impact user fees have had in other
countries. Student pilots in Germany, which utilizes user fees,
routinely do the touch-and-go maneuver to practice takeoffs and
landings. However, instead of actually descending to the point
where their wheels touch the pavement, German student pilots
often descend to a couple of feet above the ground and then
begin their ascent. They do this because there is a 12-mark fee
if your wheels hit the ground. "Virtual landings are not in the
best interest of safety. 1 1 2 Implementation of user fees in France
has been described as "an unbearable obstacle to development
of general aviation and air commerce in France and in Europe."' 93 Considering the possible implications of user fees, it is
definitely important for general aviation organizations to make
sure their interests are protected with respect to all funding
issues.
VII.

CONCLUSION

At the dawn of the 21st Century, it seems that general aviation
has faced its darkest hour in the form of the product liability
problem, and it has prevailed. Although it took almost a decade, general aviation lobbyists were able to accomplish tort reform for small aircraft manufacturers through GARA. While
additional factors such as a strong economy may have also
played a part in the renewed strength of general aviation, the
industry has truly been revitalized. Still, there are other hurdles
that general aviation must continue to address vigorously in the
new millennium if it hopes to thrive. Three issues of monumental importance are development of the aviation infrastructure,
safety, and funding. If organizations such as AOPA continue to
exert the political clout they have in the past and if the industry
19, Perry Bradley, Approaches to a Hover, Bus. & COM. AVIATION, Sept. 1, 1999, at
11, available in 1999 WL 24102767.
192 Hearingon Fiscal Year 1998 Transp. Appropr. Before the Sen. Transp. & Appropr.
Subcomm. (1997) (statement of Edward M. Bolen, President, Gen. Aviation Mfrs.
Ass'n), available in 1997 WL 316525.
193 Id.
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prepares intelligently for the future, the coming years look very
bright for general aviation. We have come to the end of a century that largely saw America as the undisputed leader in general aviation. Changes in aviation product liability laws have
given America the opportunity to again lay claim to that title. As
we enter the new millennium, the choices that industry officials,
Congress, and the FAA make today are of great importance to
the future of general aviation.
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